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Expressing apparent frustra-
tion in 2006, the Fifth Dis-
trict Court of Appeal stated: 

“As we wearily continue to point 
out, Florida is a fact-pleading ju-
risdiction, not a notice-pleading 
jurisdiction.”1 Fourteen years 
later, it is unclear whether this 
oft-repeated message is getting 
through to the bench and bar. 
Many of us have been there. A 
complaint is filed that contains 
minimal to no factual allegations. 
It is full of generic statements 

and legal conclusions. It is unclear exactly what is being claimed. 
Hoping to force compliance with Florida’s fact pleading rule, you 
file a motion to dismiss. But these motions seem more frequently 
than not to be met with a typical refrain: “at this stage, there’s 
enough to move on to discovery.” Perhaps it is a natural impetus 
to just move on and get the case rolling. After all, the facts can be 
sorted out in discovery, right? 
But the pleading stage is critical. The pleading stage is the stage 
that frames the issues for discovery and trial. The pleading stage 
focuses the issues for the parties and the court. Without proper 
factual pleadings, parties and the court do not know what facts 
need to be sorted out at discovery and trial. It’s time to take fact 
pleading seriously. Doing so will make litigation more focused, 
less expensive, and ultimately more just. 
What exactly is fact pleading? Fact pleading, also referred to as 
code pleading, was adopted in many states as a reform to common 
law pleading. Common law pleading was “the system of pleading 
historically used in the three common-law courts of England” and 
adopted by early American courts.2 Common law pleading, and 
all its intricacies, is beyond the scope of this article. It’s enough for 
present purposes to know that common law pleading was quite 
technical and formalistic.3 Reform of common law pleading in 
America first came to New York in 1848 with the adoption of 
fact pleading in the Field Code, so named for David Dudley Field 
– one of the commissioners that designed the code.4 Florida ad-
opted code pleading during reconstruction in 1870, but shortly 
after returned to a modified common law pleading system.5 It was 
not until the 1950s that Florida fully did away with common law 
pleading in favor of fact pleading.6 
Fact pleading is a higher standard than its contemporary compet-
itor – notice pleading. The Federal Rules of Civil Procedure first 
introduced notice pleading in 1938.7 Notice pleading was a reform 
and further liberalization of code pleading. It is a “procedural sys-
tem requiring that the pleader give only a short and plain state-
ment of the claim showing that the pleader is entitled to relief, and 
not a complete detailing of all the facts.”8 As its name suggests, 
notice is the most important component of notice pleading. No-
tice pleading places the primary burden of narrowing the issues on 
pretrial procedure such as discovery as opposed to the pleadings. 

Understanding fact pleading in relation to the other forms of 
pleading helps to elucidate the requirements and aims of fact 
pleading. We are all familiar with the fact pleading standard in 
the abstract. Indeed, it’s usually included in motions to dismiss 
and often glanced over. Pleadings must include “a short and plain 
statement of the ultimate facts showing that the pleader is entitled 
to relief.”9 Fact pleading “forces counsel to recognize the elements 
of their cause of action and determine whether they have or can 
develop the facts necessary to support it, which avoids a great deal 
of wasted expense to litigants and unnecessary judicial effort.”10 
The idea is to require litigants at the outset to “state their pleadings 
with sufficient particularity for a defense to be prepared.”11 “Craft-
manship in pleadings frame the issues between the parties so they 
can ‘know what they’ve got to meet and get ready to meet it.’”12 
At its core, fact pleading requires a plaintiff to allege the facts that 
establish each element of the claim. 
One critique of fact pleading that led many to turn to notice 
pleading is the position that “it is virtually impossible to logically 
distinguish among ‘ultimate facts,’ ‘evidence’ and ‘conclusions.’”13 
But is that right? What’s so hard about recognizing a fact from a 
legal conclusion? As the Fifth DCA succinctly explained in Beckler 
v. Hoffman: 

To allege that A murdered B is to allege a conclusion; to 
allege that A killed B deliberately and intentionally without 
legal justification or excuse, is to allege ultimate facts; to 
allege that at a certain time and place A hated B and lay in 
wait for B and aimed and fired a pistol at B and that the 
bullet fired from A’s pistol struck B and caused B to die, is 
to allege evidence.14 

Beckler is a useful example. There, the Fifth DCA concluded that 
an allegation that a “convenience store and the surrounding vi-
cinity were the scene of violent and dangerous criminal activities” 
several months before the plaintiff’s abduction and rape was in-
sufficient to allege the defendants’ constructive knowledge that 
the convenience store was an unsafe.15 The court held “that the 
words ‘vicinity’ and the phrase ‘violent and criminal activities’ are 
conclusions” not ultimate facts.16 Similarly, the Fifth DCA has 
explained that the phrases “‘not lawful’ and ‘not properly payable’ 
are conclusions, not facts.”17 What it comes down to is whether 
or not the complaint alleges what happened plainly in a factual 
manner or whether it utilizes sweeping legal conclusions without 
factual support. That assessment can and must be made to ensure 
the aims of fact pleading are met. 
There is a sense amongst lawyers that federal standards are gener-
ally stricter than their Florida counterparts. Historically, that has 
been the case for the summary judgment standard.18 But not so 
for the pleading standard. The Fifth DCA explained in 1994 in 
Continental Baking:

The pleading standard in federal court and the pleading 
standard in our state courts differ radically. The federal 
courts only require notice pleading; Florida is a fact-plead-
ing jurisdiction. The quality of pleading that is acceptable 
in federal court and which will routinely survive a motion 
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to dismiss …will commonly not approach the minimum 
pleading threshold required in our state courts. Florida’s 
pleading rule forces counsel to recognize the elements of 
their cause of action and determine whether they have or 
can develop the facts necessary to support it, which avoids 
a great deal of wasted expense to the litigants and unneces-
sary judicial effort.19

This statement is somewhat dated following the United States Su-
preme Court’s decisions in Twombly20 and Iqbal21 which strength-
ened federal pleading requirements to something more resembling 
fact pleading. That is, the Supreme Court required “enough facts 
to state a claim to relief that is plausible on its face.”22 
But it remains the case that Florida’s pleading requirements are 
more rigorous than federal requirements. For example, in a re-
cent Southern District of Florida decision, Judge Darrin Gayles 
explained that “[i]n contrast to Florida’s heightened fact-pleading 
standard, a well-pleaded complaint under [federal] Rule 8(a)(2) re-
quires only a ‘short and plain statement of the claim showing that 
the pleader is entitled to relief.’”23 To this day, Florida law osten-
sibly places stricter requirements on pleading than federal courts. 
Even in federal court with a standard admittedly lower than Flor-
ida’s, a “plaintiff is not allowed to use [generic and amorphous] 
allegations to haul an entity into federal court and then use dis-
covery procedures to sort out the facts.”24 That’s “not the way it 
works.”25 If that’s not the way it works in federal court, it certainly 
should not be the way it works in Florida courts with our “height-
ened pleading requirement.”26 
But is this heightened standard borne out in practice? Everyone 
involved in our civil justice system should take fact pleading se-
riously to make sure that it is. To the plaintiff’s bar, allege facts 

that support the elements of your claim. Avoid the temptation to 
allege generic and conclusory statements. You may not want to al-
lege facts in a plain manner for fear that you’re leaving something 
out. But if discovery reveals additional information about your 
claims, you can always amend under Florida’s liberal amendment 
rules.27 And sometimes, you may just not have enough facts to 
meet the elements of your claim. In that case, you have several op-
tions. You can do more investigation to see if you can establish the 
facts necessary to state a claim. You can file a pure bill of discov-
ery which remains “an appropriate remedy to obtain information 
such as the identity of a proper party defendant or the appropriate 
legal theory for relief.”28 Or maybe, just maybe, you choose not to 
file the lawsuit.
To the defense bar, recognize facts when you see them. Taking the 
fact pleading standard seriously also means you have to answer 
when facts are alleged. Do not utilize the motion to dismiss as an 
opportunity to delay. That said, do not let conclusory allegations 
go unchallenged. Force plaintiffs to state their ultimate facts up-
front. Waiting to do so will only cause confusion and unnecessary 
discovery disputes. 
To the bench, enforce the fact pleading standard. Hold parties’ 
feet to the fire so that the benefits of fact pleading can be realized. 
Sure, deciding what is a fact or a conclusion is a continuum that 
will involve close calls. But to pretend that there is no meaningful 
distinction between a fact and a conclusion is to give up on plead-
ing altogether as an important procedural requirement to aid in 
the efficient application of substantive law. 
And for all, remember the pleadings throughout the course of the 
suit. Don’t think that those formulaic documents filed at the out-

   continued page 18



set have no meaning. On the contrary, they 
remain the lodestar guiding the litigation 
through the murky waters of discovery and 
trial. We all must strive to comply with fact 
pleading and honestly enforce it. Other-
wise, its promised benefits are illusory. 
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SAVE THE DATE

Please join us in honoring the recipients of this year’s Professionalism Awards. 

We invite all OCBA members and their guests to attend this special event at no charge.

Thursday, March 25, 2021

More information to be announced. Subject to becoming a virtual presentation. 


